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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Judith L. Corley, Esq.
Rebecca H. Gordon, Esq.

Perkins Coie 7 2010
670 Fourteenth Street, N.W. Sep 12

Washington, DC 20005

RE: MURs 6078/6090/6108/6139/6142/6214
Obama for America
and Martin Nasbitt, in his official capacity as
Treasurer

Dear Ms. Corley and Ms. Gordon:

On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and
11, 2008, and September 18, 2009, the Federal Election Commission notified your client,
Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging viimtions of the Féderal Electina Campaign Act of 1971, as smended ("the Ant”). A
copy of ea:h eomplaint was forvearded to your client at that time.

Upon fuather review of the allegations cantained in the complaints, and infoxmation
supplied by your client, the Commission, on August 24, 2010, found that there is reason to
believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.
Also on this date, the Conmigsion dismissed allegtions that Obama for America and Martin
Nosbin, i his officinl capexity us Treasurr, violated 2 U.S.C. §§ 441¢ and 4}1f. The Factual
and Lagal Anzlysis, which farnusi & basis for the Comomission's findings, is attachsd for yonr
infdomation.

You miy submit any faatual or legal materials that you believe are relevant to the
Commission's considesation of this matter. Please submit such moterials to the Genesal
Caunsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.

Plesse note titzt you have a legal obligition to presesve all decuments, records mnd
materials selating o this maatter uosl surch time as you are notified that the Commission &as
closed its filo in this matwer. See 18 U.8.C. § 1519.
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If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upon receipt of the.zecuest, the Ofiae of the Geneml
Coumzel will nske recommendations to the Cotiminsian rithee praposing an agreasmant in

- settlament of the matter or recommanding dealining that pre-probatée eause conciliation be
‘pursued. The Office of the General Counsel may recoxamend that pre-probable cause

conciliation not be entered into at this time so that it may complete its investigation of the matter,
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

Tlequests for oxtensibns of time will sot be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In eddition, the Office of s&e General Counsel ordinarily will mot give extemsions
beyone 20 days.

" This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and

437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contavt Camilla Jackson Jones, the attorney assigned to
this master, at (202) 694-1650.

On behalf of the Commission,

WY Tt ne—

Maftthew'S. Petersen
Chairman

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

" RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214

Martin Nesbitt, as Treasurer

3 INTRODUCTION

| Thege six matters invol ve overlapping allegations that Obama for America and Martin
Nesbitt, in his afficlal capanity ss Treasurer (“OFA” ar the “Committoe™) - Bavack Obama’s
priecipal caimpaign cowmrittee for the 2008 presidentind election - accepted vurious excessive
and/or prehibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” or “the Act”).
The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly

| suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide

a listing of transactions that are alleged to be part of suspicious patterns in OFA’s fundraising
receipts. See MURs 6139, 6142, 6214. Rather than attempting to address ali of the transactions
being yuestioned, OFA foeuses en its comprehensive sompliunme syseem, and asserts that this
system alfowed them to identify am take approprists norrective aation as %0 all aantributians for
which there. were genuine quostions as to possible illegality. See OF Rasponses in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely

.excessive and prohibited contributions detailed in the complaints have been refunded.

RecpondentsalsoeonﬁmdthatComplaimnts’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by

" Complainants do not support any inference of illegality. Id

Page 1 0of 23
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During the 2007-2008 election cycle, the Commission’s Reports Analysis Division

. (“RAD"”) sent the Committee multiple Requests for Additional Information (“RFAIs") regarding

apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAISs, a review of Committee
disclosure reports suggests that OFA has accepted, and failed to take timely corrective action

with regard to excessive opntributiens, which may total between $1.89 million and $3.5 miltion.

- See Chart A, infra.

Besed on a review of the complaints, the responses, and other available information,
including the Commission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured in a timely fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,
tl;e allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fistitious nmmes (in violation of Section 441£) are either wholly
speeulative ar mapeer to involve sums that are da mirsveds both in terms of dollar ermowri sad as a
pescentage nf OFA's ovezall receipts. Accordingly, for reasons expleined in more detsil below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official

' capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441f.

Page 2 0f23
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IL AL AND ALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
crodit card contributions ovar the Intsmet must be able to verify the identity of tcse who
contzibuite via aredit card with the seem degree of confidence that is generally pravided whena
commitier accepts a chuck via divert :nail.’ Advisory Opinion 2007-30 (Chris Dodd far
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for hsMon in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions” regarding its online contributions as its
contributiors solicited and received through sy other methed. Jd (queting Mistching Codit
Canl and Debig Card Caonttibations, 64 Fedl. Reg. at 32395).

! Advisory Opinions ave looked favorably upon séveral methods for notifying contributors of a committee’s legal

" obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear

and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring & donor to complete and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, e.g., AO 2007-30 at 3. The committes
should alss inglude peusadoms thut will atlow it to sorosn Ter entfiribuilons mtis wing serpositis or bssinvss estity
creulit axnds, and a prosess whisreby the dovor comen attms: (1) the cnatritnstion is made from his e Gacels amt ot
thosa af aanther; (2) contriimtiuns are not mado fram genenal weasery finds of a sarpursiien, tahor oyggninstion ax
nationak bank; (3) doaor is =ot a Saderal governsient canteactor or a foreign national, but is a citizen or

resident of the United States; and (4) the cantrjbution is made on a personal credit card for which the donor, nota
corporation or business entity, is legaily obligated to pay. /d at 24.

Pago3 of23
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Obama for America Factual & Legal Analysis

AS a safeguard against receiving prohibited contributions, the Act's regulations hold the
committee’s treasurer “responsible for exmining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforis to determine the legality of the contributions.” 11 C.F.R. § 103.3(b)(1). If the
cantribution enurot be determined to be legal, or is disoovered to be illegal even though it “did
not appear to be illegal” at the time it veas reusived, the treassrer must refuni ths contribution
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrest, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 CF.R
§ 110.1(0)3)G)-

A.  Background

Obama for America is the principal campaign committee for fmident Barack Obama.
During the 2008 election cycle, OFA, as an authorized candidate committee, was limited to
contributions fiom individwed donors whe in the sggregate did not axeeed $2,300 each for the
primary and geneeil elections. 2 1).8.C. § 441a(a)(1)XA). Sizme filimg its Statemeset of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to bandle the unprecedented number of donors, volume of

online coatributions and dollars raised, they maintained a comprehensive syshemto:eviéwall

Page 4 of 23
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online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the

Committee continually readjusted its procedures to ensure that all contributions received

complied with the Act’s requirements. OFA Response in MURs 6078/6090/6108 at 3-4; OFA

Responses in MURs 6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in

the online contribution process that must have been met before the website would accept a

contribution:

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

No donor could make a contribution without first affirming that the funds were
lawful amd consistent with the Act’s requirements, by checking a box confirming
that the donor wis a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, laben orgimization or natiomal bank, amd were not provided by any
person other than the domor;

Donars who entered foreign eddresses were raquined to check a hax confirming
that they were either a United States citizen or a permanent resident alien, and
provide a valid U.S. passport number. I/d. at 3-4; see also Affidavit of Henry
DeSio (“DeSio Aff.”) §Y 3-6.

The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed sy a third party vendor and submitted to the

Committee:

Page 5 of 23



- 1320443523724

- O VO N Ve W N e

12

13

14

15

17

CI I T

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legsal Analysis

o At regular intervals the Committee conducted automated searches of its donor
- database, which imcluded all contiibutlm (whether reised online or theough other
mechanismss), to identify any fmudulent or exuessive domtions;

o Contributions from repeat donors were examined to ensure that the total amount
received from a single donor did not exceed cartribution limits; and

o As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroneous or
fraudiriont dasa. Jd. at 4.

Respondents also orny aidrgations that the Committee received excessive contributions,

- including contributions from its joint fundmising committee, the Obama Victory Fund and

Andrew Tobias in his official capacity as Treasuger, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURs 6139 & 6142 at 2-3.
B. Excessive Contribution Allegation
1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure

- reports filed by the Committee as well as information gleaned from online media reports, and

claim that Respondents acoepted excessive contributions in addition te knowingly receiving
contrihutions fram pmehibitsd sowsees. Fling Coumplaint at 2; RNC Complaint at 1-4; Kahtz

Camplaint ¢ 1; Dariels Complaint at 1; Meara Complaint at 1. Complainants list bundreds of
. individuals whom they claim made contributions exceeding $4,600 (which would be the
 aggregate total of the permissible amounts of $2,300 each for the primary and general elections)

and contend that this is evidence that the Committee’s contribytion processes were utterly
lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 of 23
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Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responpes in MURs 6139 & 6142 at 2. Smecifically, the Consmitu:e
contends that only 112 of the 602 individusls eriginally identified in complaints for MIJRs 6139
and 6142 mads contributions that were potntindly excessive tut Inter refimded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).? OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions

cited in the initial complaints were either compliant or rectified in a timely nrarmer, is evidence

that thers is ne nved for an investigation of their finmuess end ropocting, and that thewe matiers

should be diswissed.

The Commission reviewed the Casmnittee’s dischasures for thn 2008 elestien cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Commnitten's Regmonse to MURS 6139 asd 6142 dawd Dec. 29, 2008 addresses somm of tits tramactions sgsecifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Page 7 0f 23
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million in excessive contributions during the 2007-2008 cycle. These apparent excessive
contributions are reflected in Chart A below.

Chart A

:lf!epon - l cf::le::tl'voem Total $Mtlons
.fm 07 T .3_1_03.382. ) I _ $25 702 886
[a207 | $116241 |  $32,860,838
[@o7 [ "s4a7260 [ s20852528
fYeor [ s [ $22,847,567
fM208 |  $35151 [ 536,188,803
M3os — [ $1530 [ §55444.888

{mM4 08 {344,825 [ $41,161,604

[M5 08 [~ s26787 [ s30,732.459
Meos | $22,287 [ $21,953,056
[M708 ] _$95,010 [~ $51,900,006
M8 08 | 3359 986 T 50,33 337,860
Moo | s22es521° |  $65000882
rﬁnm | s1io4es |  $150708708 -
[ $27823 _ | . $35944365
 $218,820 | $104,124845
[OTAL | $38367M" [ §$748,609.780

The Commission issued numerous RFAISs to enable the Committee to explain or rectify
its excessive contributions. Though the Committee made significant efforis to identify,

? The Commission identified $2,295,521 in potential excessive contributions based on the M9 Report, which
included $367,166 in emoessive cendiibutione fram 317 individneis thest newe net refoiied, redesignesed ar
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nominstion. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these primary-after-primary contributions appear to have been received
by the joint fundraising committee before the candidate accepted his party’s nomination, but the reported
“contribution date” was the diste the funds were tramsférred from OFA to tire Commitive, Ttrerefore, 31,646,256 in
contributions currently cltegorized s “primwrysfv=primury” migit not be encessive, but were siteply repursed

incerrectly by the Connmittes. Tirs inwestigation will clarify wheses the Commngittee properly repesead the receipts
in its M9 dianiemeres.

| 4 Showil the $2,295,521 ia exasssiva sontributions idantified by RAD be determinod to be over-inclusive duc tora

reporting serer, the encessive oantributiting for M9 may be reduced to 649,284 and the Cammiltea’s total potestial
excessive contributions may be reduced to $1,899,541.

Page 8 of 23
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redesignate or refund a significant number of the excessive contributions identified in the
Commission’s RFAls, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions il; a timely manner.

2. Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized politival committee, which in the aggregate exceed $2,300 ench for the
primary uﬂ genemal wiections. 2 U.B.C. § 441a(a)(1)(A). For the 2008 election cycle, the At
permits a national palitical parky to receive faam individuals or peersons ather than a
multicandidate committee up ta $28,500. 2 U.S.C. § 441a(a)(1X(B). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CE.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.
§ 110.1(b); see also discussion, supra, pp. 5-6.

The evmplaints mude allegations that the Committee received mumerous encessive
contributions based on disclosurs reparts filed with the Commission, but provided no
information ae to how ar whether a contribution ihat oright appear to he excemiive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Commiittee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Page 9 of 23
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total contributions received, is a substantial amount in potential violation.” Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.
~C.  Possible Foreign National Contributions

The FECA provides that it is unlawfizl for a foreign natianal, directly or indirectly, to
make a contributioa or donation of momey ar other thing of value in. connection with a Fedaral,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful pérmanent resident of the United States. /d

Although the statute is silent as to any knowledge requiremetit, the Commission’s
implementing regulationn clwify that a committes cun only violate Section 441¢ with the
knowing soliditation, acacptance, or mesipt of a contribution from a foseign nationel. 11 C.F..
§ 110.20(g). The regulstitm coninizes theea standards thet satisfy the “knowing” requirement:
(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)}(4)(i)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[s]Jubstantial

3 The Commission has pursued civil penalties in enforcement matters invplving excessive contributions that are a
fraction of the amvunt identified in this ssafiw. See MUK 5408 (Sharpton) (concililting 4¥a(f) violations totaling
$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conelliating 441a(f) vialations totaling $100,000); MUR 5568 (Empawer Illinnis) (concitiating 441a(f) violations
totaling $70,000); MUR 5749 (GSP Consul@ing Corp. PAC) (conciliating 44 Ta(¥) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 44 1a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 44 1a(f) violations totaling $17,099).
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130843223729

10
11
12
13
14
15
16

17

MURs 6078/6090/6108/6139/6142/6214
Obama for Ametica Factual & Legal Analysis

probability” or “considerable likelihood™ that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
E@enﬁMs and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known Hhct should have prompted a reasonable inquiry, but did not.” See !4 at 69940.°
1. Facts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions fiom foroign nationals. Aa support for these allegations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreigp
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dotlars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Compieainants argue that there are widespread problems with the Committee’s
compliznce systems, which warrant investigation into all of the Committee’s contributions
received fromn individwals with foreign addresses. Fling Complaint st 1; RNC Counplaint at 1-2;
Kahtz Csmpinint ot i; Demicls Camplnies at 1; Manpe Complaint at 1. The Complsinnats who

§ Before the ragulation was revised in 2002, Commissicmers exy2eused comearns abont the level of scienter requiired
under Section 441e. For example, a Statement of Reasons (“SOR") issued in a Section 441e case decided shortly
befose mvition of the megulation examined tlie statutory language and legislative history ¢to conclude that despito the
absence of precise language of a “knowledge requirement” in the statute, “it would be fundamentally unjust to
assess liability on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted ia specific
assurances of te contriliution®s legality.” MURs 4530, 4531, 4547, 4542, 5909 (Stazament of Ressons by _
Commigsicerer Thormas Iis ré Demsoenitic Matioemnl Committue, étal.) at 3. Thuw, cousled with the Explanmiin ol
Justiifczhisn issucd &1 Nosembur 2002, a kneawisdge xoguiremsont mmy be infonmd tiazed on similar provisions in the
Act thet spacifically iacluiod ssoh lnguage daedte thta afidocee of any kwewriedge requiseensnt in the statete. ki at
2 (cifing 2 1).8.C. §§ 441f, 441b¢)k Soz wiaw 11 C.F.B. § 103.3(b)1), which providms that senuribatiens which did
Dot gppear to bs fem a psohthited sousce must ba resernad within e specified periad frosz thee dste on which the
Committee becomes aware of information indicating that tha contribution is unlawful.
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rely merely on the Committee’s receipt of contributions from individuals with foreign addresses

_ generally provide no additional facts to substantiate their claims these individuals are foreign

nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amcunts, which the author concludes could be evidence that those contributions
were converted from fareign currencius to the U.S. dollar, aid therefore camu froin foreign
nationals. MUR 6090 Complaiat (ciiing Ex. K). Complainants affer m» infermation to support
the conclusion that such funds were cantributed in foraign currencles er that the individuals who
made contributions in foreign currencies were not lawful donors. Finally same of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

o A report about a group in Nigeria was reported to have sponsored an event, the
proceets aof which ware purporinstly gaiug to he donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media coverage of a public statement made by Libyan leader Muarmmar al-

. Gaddafi opinimg that foreign matiomls supported candidats Obama and may have
contributed to the Committee. /d (citing Attach. C);

° Un-sownn allegations that an anonymous FEC snalyst informnemn his imperines
that the Camuzittac had accepted milliems of pravtibited sontribmtions from foreign
natiezsis and hin warnings went unheeded.” K. (citing Aitach. D);

) Reports about two brothers who owned a shop in the Gaza Strip and made bukk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, E, F);

. ® Article abuut a= Anstralizn man who admitted to kmowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept hiv coutrfbation. Id. (siting Ex. H); and

L Report about and a Canadian man who deliberately made false statements in order
to get the Comnnittoe’s ozlino contribution systasn to aucept kin contributioz. A,

7 Despite efforts by the Commission, tié verasity of these altegafions has not been confirmed to date.
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. Jd. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from tbreign addresses, personally contacted

- contributors who were not known to be U.S. citizens or lawful permawont residents, and required

the submissian of valid U.S, passpart information. /d atS.
i Angslysis

The allegation that MoMS knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contr.ibutions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proc')f relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alleged
that all or significant numbers of those contributions must have come from foreign nationals
because media repotts had ideatified four foreign ndtitmals who were alleged to have bee
contributors. RNC Complaint at 1. The Cnmmltlee received approximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors

li_swd foreign addresses is not, as Complainants claim, prima facie evidence establish that the

contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

§ 110.20(a)(4Xi). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impemmissible
foreign source is incorrect. First, there is a wide variety of explanations for a contribution to be
in non-whole dollar amounts, other than being a foreiga currency. Second, oven if the
contrihntion was made saing a fareign currmey, there i o legal pregumption that the nse of
foreign eurrency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dollars might serve as pertinent information in examining
the contribution, the mere presence of such indicarors does not establish reason to believe that
the Conunittee violsted the prohibition agaluut receiving ventributiom from forsign nationals.
Rather, a Commiféee roed only oasine a “reasansble ityuiry” to woeify that the contributien is met
from a pohihied scurce to satisfy the Act’s compliance regulations. 11 CFR. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act's “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. /d.; see 11 CF.R.

§ 110.20(a)(7) (“[A) person shali be deemed to have conducted a reasonable inquiry if he or she
seeks and obtains copies of cureent and valid U.S. passport papezs.™).

The Commiasion cavievred the emitributivas meeived by the Gommittee from individuals
with foreign addresses wha é\mribuwd to QFA during the primary and gemoral electioa months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
_eonu-ibutiops. In addition to specific individuals identified in the complaints (see discussion
bélow), the Commission's review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Corsistent with the assertions in the Committee’s response, the Commission's review found that
contributors outside of the United States were required to affirm that they were United Ststos
citizoam See OFA Recpomse in MURSs 6078/6090/6168 ot 4-5. In faot, the webalts wrmld not
accept contritations foom indéviduals outside of the United Stotes without eertifieation that they
were citizens or legal permanent residents. 4. Contributors outside of the United States were

! The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited coatribution violations are substantial enough to warrnt finther inquiry. See, £.g., 11 CFR.

§§ 9007.2(f)(1) mnd S38.1(£X1) (spproving the @ve of sampliteg in the audit vontant to deeermine whther exvwssive
and prohibited contributions are significant enough to warrant refeeral for enforcement). Here, the Commission
opﬁedbmlewaumpleofdhclumnpomatﬂnmwbeliwemgeinuderhmerumwheﬁudn
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or are signifisant anough to recommend that an investigation of the violstions is warrantad.
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typically employed by the United States government or military, or working in the international

offices of American corporations, or for American non-profit, human rights or religious

organizations.

The contributions cited as examples of Section 441e violations in the complaints are

insufficient to support a reason to believe finding for the following reasons:

There is mo suppott for the inference thar the Committee reeeived contributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same roedia reports indisste that the Nigsrian government seized she fands mised
and ars investigating the naattsr as & franduient schema. RNC Complaint, Tisth. A.

There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama) and prayed for him and ... may even
have been involved in legitimate contribution campidgns to enable him to win the
American presiderscy” are related to any ideatifiable contributiens cr fandraising
efforts for the Committee. /d

The allegatinns that cestributions received by the Commiitee, which were not
madz in whole dellar emounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of manies foom ane currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d.

The Australian mar cited in the media report admits (in the same report) that he
knowingly made the illegal contribution tineagh bypaauing the onlinu secutity
protoools by entering a falve pussport mumber and fraudulmtly sedifying that he
was an American citizen living abroad, in order to get the website to accept his

* contribution. RNC Complaii, Exh. I, OFA Respunse in MURs 6078/6090/6108

at4.

While the Canadian donor did net admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has sinve Losa refimded. (OFA Respouse in MURs 6078/6090/61U8 at 4.

See OFA Response iz MURs 6078/6090/6108, . A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively..’ RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

" line reserved for the name of the contributor’s state of residenice, which the Committee might

have mistiken to stand for “Georgiu” rather than “Gaza.” Id The repwt also cites a campaign
officiel wira sates that onil the media idwtified the Bdwen brothers as baing sesidenta of Gana,
the Committee had B0 reasov to belizve the Edwans lived autside of the United States. /d

The Act provides that where a contribution does not present a genuine questior. of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.
11 CF.R. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.”® Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

While it is unclear when the Committee discovered all of the contributors cited in the
media reperts wess forsign mationals, the Comanitwe did refuntl al of the contributions withis 30
days of those reports or the information about the identity of thess contributses kecoming pubfic.
Moreaver, the fact that a review of the Comnmittee’s disslnsura reperts has identified only $2,147

% It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.FR. § 100.53; ses also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchams g pofition! committes or aamdiriate for a fdoidsieg ilxe is 8 cmtritmtion); AO 1979-17 (RNC") (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does .
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

1° posem Bduan nnde saweh éanteibutions, téi of which wem rafanded. Ordy the fowr smmllest transmtimes ($147,
$1,217, $834 and $508) were refinided outside the 30-day window. Munir Edwan msde 21 contritnitivas, all but
two of ‘which (for $94 snd $1,290) were refunded within the 30-day window. Id. A totel uif $4,130 of the
contributions made by tho Edwans was refinded outsida the 30-day window, but within two weeks of the first media

report.
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount ($6,277)
and because there is insufficient information to snggest that the Committee acted umreasonably in
relying on the information previded by comtributors affirming thet they were Uniled States
citizens, the Comaemizsian conaluded that opening an investigation into this issue woudd be ax
inefficient use of its limited resources. See Heckler v. Chaney, 470 U.S. 82i (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin

. Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions

from foreign nationals.

D.  Possible Contributions frosm Unlmowa hidividuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a cantribution made by one pezson in the name of another.
See 2 U.S.C. § 441f. A Committee has thirty days from the date that a probibited contribution is
made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.
§ 103.3(b)(2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitixhate sources. First, some of the complaints contend that certain contributions were linked
to names that were clearly fictitious, and the fact thdt such contributions were processed by the
Committeu’s online fundraising system is evidenoe of widesprosd fuilure in its coinplianas
systam and warnants Investigition. Seaond, one of tlm later complaints (MUR 6214) pointa to a
range of anonmlies in the patterns of the contrilnmions attributed to particular individuals as
being sufficiently unusuat and unlikely as to put the Committee an notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals include:

"o Good Will — un individesl wlio listed his name as “Good WHL,” his esaplesyer as
“Loving,” occupation as “You"” and who provided an address that turned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in. $25 incramaents between March 2008 and April 2008, tataling
over $19,500;

° Doodad Pro — an individual who listed his name as “Doodad Pro,” his residence
as Nando, N'¥, occupation as “Loving,” and employer as “You” made over 850
contrfbutions in $25 increments between November 2007 and April 2008, totaling
over $21,250;

° Persois wida fictionnl addressms — some indiwiduals movided questiamable nanns

and firtitions aditimsses, incinding “Test Person™ msiding in Some Plaze, UT,
“Jockim Albertan” residing st a fictional addwess in Wilzingtan, DE, “Derty
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West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

o Persons with obvious fictional names — some individual donors provided
nonsensical nanses including, “Hbkjb, jkbkj,” “Jgtj Jfggjifgi,” “Dahsudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the cour.se of its compliance process, and before the names were made public in
media reports or complaints, the Committes usserts that had already identified many of these
samm> cantributions as being of questionable legitima;y. Discloswae reports indicated tiaat saveral
of the “contributions” made by fictitions donars cited in the complaints either were never
accepted due to mvalid information (e.g., invalid credit card or banking information) ar wete
refunded immediately. In ather instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all'of these prohibited contributors within weeks of the first media reports and/or the initial
complaints ﬂd with the Commission.

The Complaint ixx MUR 6214 makes an extensive and detailed analysis of varicus
patinass in the Commitice’s receirdn, This complaint alleges that the Committee failed to make
immediate uso of an Adsress Verification Systam to confirm that each sontritutor’s reported
adkdress information matched the address information for the credit card used to make the
contribution, which allowed the Committee to accept online contributions in transactions that

, muldhmbeenrejwudbyothuvmdmmepﬁngueditwdpaymenuowﬂxeinm

This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: l). Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional

Donations that were in whole dollar amounts, but not in muitiples of $5; 3) Multiple Day

Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainant alleges that the Commitiee accepted an unusually large number of
contributions that fit into threse pansms, which it desmed to be suspicious and merit further
review.

2. Analysis

As discussed above, the Commission has provided guidance to committees that they may
use hma fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaims is clear evidence that it had no control mechanisms in place to catch third purty ffaud.
Fling Complaint at 1; RNC Complaint ut 3-4; Kohite Complaint et 1. Censequently, the
compiaints argue, an investigititm eaf all contribitinm is wazented. & RNC Smppl. Complaint
at 3-5.

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting

Page 21 of 23




130443223740

11

12

13

14

15

16

17

18

21

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refunded before the complaints were filed. /d.

Thre complaint cites the namwos of eleven imdividunls with alleged fictitious names that
allegedly made cemtribatinns ta the Committee. Only theee of thass individunis gave
contributians that were actually received and aggregated ovar $1,000; they inclute:

e “Doodad Pro” made 850 cestributions in $25 increments totaling $21,250,

o “Good Will” made 780 contributions in $25 increments totaling $19,500, and

 “Hbkjb, jkbkj” made a single contribution of $1,077.23.
The “Doodad Pro™ and “Good Will” contributions were refunded on a continuous basis either
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkijb, jkbkj”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled appreximately $1,200; none of which has been refunded.

In odder to ascertsin whether there was 8 poteutial systent breakddwn that might have led
the Commitize to acoept large mumbers of contributions from unknown persons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election -
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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as belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
%ow names might have been fictitious based on the spelling or other information were
identified. These six contributors gave approximately $17,445 to the Committee, $14,476 of
which remains uniefunded. Thus, the complaints and the Commission’s review identify a total
of 17 cantritmenrs with potealially fictitiqus names who gave a tatal of $60,472 in conteibutiens
to the Comumittee, $15,676 of which has yet to be refunded.

The Commission determined that dismissal of these allegations is appropriate because (1)
the allegeﬁ breakdown in the Committee’s compliance system is not borne out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission_’s review have been refunded.

For these reasons, the Commmission determined it would not be an efHicient use of its
resources to open an investigntion inte this izsue with respect to the Committee. See Heckler v.
Chaney, 470 U.S. 821 (1985); MUR 595 (Hillary Clinton for President) (Fsctual and Leget
Amlysis dismissing Seatien 441e vivlation to preserve resonrces whare prohibited cosiributions
were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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